On the morning of August 7, 1985, because of Gilbert's statements
and because of the roof fall that had occurred in the No. 3 entry,
Begley and Phipps went underground to inspect the face areas.  Gilbert
arrived at the mine off ice-about 9:00 a.m., six hours before his
scheduled shift was to begin. While waiting for Begley and Phipps,
Gilbert was told by another miner of the roof fall. When the two
supervisors returned to the office about 9:30 or 10:00 a.m., Gilbert
asked what they intended to do to support the roof. Begley and Phipps
responded, in essence, that they were doing all they could to provide
adequate support given the roof conditions being encountered.  Begley
testified and the judge found that Gilbert requested alternate work at
any mine other than the No. 12 mine.  Begley replied that the only job
available for Gilbert was his present position.  Gilbert then handed in
his safety equipment and left the mine.

When Gilbert left the mine on the morning of August 7, he had not
been given a specific assignment as to the work he would be performing
later that day when the evening shift began. The judge found that "he
could not have known where in the No. 12 mine he would be working."
8 FMSHRC at 1091.  According to company records and Phipps1 testimony,
Gilbert was paid for one hour's work on August 6, and was carried on the
company rolls as an "absentee" until August 9, 1985, when the daily
report listed him as "quit."

On August 8, 1985, the day after he left the mine, Gilbert filed a
section 105(c) discrimination complaint with the Department of Labor's
Mine Safety and Health Administration ("MSHA") alleging that he had been
discriminatorily discharged. The Secretary of Labor timely initiated
his investigation of the complaint, pursuant to section 105(c)(2) of the
Mine Act,  He did not, however, make a determination within 90 days of
receipt of Gilbert's complaint, as required by section 105(c)(3) of the
Act, as to whether a violation of section 105(c) had occurred.  See n. 1

By letter dated November 15, 1985, the Secretary informed Gilbert
that the investigation into his complaint had not yet been completed.
The letter also stated: "By the terms of the Act and the Federal Mine
Safety and Health Review Commission's procedural rules, you have a right
to file your own complaint with the Commission because the Secretary has
not completed his consideration within 90 days." Thereafter, on
December 23, 1985, Gilbert filed his own discrimination complaint with
the Commission pursuant to Commission Procedural Rule A0(b). 4/ Two

Commission Procedural Rule A0(b) states:

A complaint of discharge, discrimination or
interference under section 105(c) of the Act, may be
filed by the complaining miner, representative of
miners, or applicant for employment if the Secretary
determines that no violation has occurred, or if the
Secretary fails to make a determination within 90

1331curred in the No. 3 entry and the area was "dangered off."
